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	G.R. No. ________________
For: Certiorari and Prohibition



PETITION FOR CERTIORARI AND PROHIBITION

PETITIONERS, through Counsel, most respectfully state that:

PREFATORY STATEMENT
“Our national heroes embody the character and ideals of our country. Their memory should thrill us with the spirit of emulation. The recollection of their deeds should serve to rekindle in our hearts the love for freedom.” 

· Jose P. Laurel
Ferdinand Marcos Sr. was a murderer, plunderer, and dictator. The memory of him does not thrill us, the youth, with the spirit of emulation.
We, the youth, are often wrongly
 blamed for the comeback of the Marcoses – “millennials don’t have a memory of martial law” 
. We know our history. We know the struggles and sacrifices of the previous generations to secure our rights and freedoms. We stand with them, our true heroes.
I.

NATURE OF PETITION
1. 
This is a Petition for CERTIORARI and PROHIBITION under Rule 65 of the 1997 Rules of Civil Procedure to:


1.1
DECLARE the Memorandum
 issued by the Secretary of National Defense dated August 7, 2016 and the interment of the deposed Dictator Former President Ferdinand Marcos Sr. at the Libingan ng mga Bayani as ULTRA VIRES for being without legal basis and/or UNCONSTITUTIONAL for violating the equal protection clause and the faithful execution clause;

1.2
DECLARE the Secretary of National Defense as having acted in GRAVE ABUSE OF DISCRETION for issuing the aforementioned Memorandum;


1.3
PROHIBIT the Secretary of National Defense, the Chief of Staff of the Armed Forces of the Philippines, and the Administrator of the Philippine Veterans Affairs Office from implementing and executing the aforementioned Memorandum and the interment of the deposed Dictator Former President Ferdinand Marcos Sr. at the Libingan ng mga Bayani;
II.

THE PARTIES

2.
Petitioners ZAIRA PATRICIA B. BANIAGA, JOHN ARVIN BUENAAGUA, JESUS NICARDO M. FALCIS III, JOANNE ROSE SACE LIM and JUAN ANTONIO RAROGAL MAGALANG are 
“millennials”, concerned Filipino citizens, taxpayers, and of legal age. They may be served with judicial processes through counsel’s address, 47-E Scout Rallos St., Quezon City.
3.
Respondent SECRETARY OF NATIONAL DEFENSE DELFIN LORENZANA (hereafter referred to as “Secretary Lorenzana”) is the head of the Department of National Defense, a department of the Executive branch that exercises supervision over the Armed Forces of the Philippines (hereafter referred to as “AFP”) and the Philippine Veterans Affairs Office (hereafter referred to as “PVAO”). He may be served with judicial processes at Segundo Avenue, Camp General Emilio Aguinaldo, Quezon City.
4.
Respondent AFP CHIEF OF STAFF RICARDO VISAYA is the head of the Armed Forces of the Philippines and the public officer tasked by Secretary Lorenzana to “undertake the necessary planning and preparations to facilitate the coordination of all agencies concerned”
 as to the interment of the deposed Dictator Former President Ferdinand Marcos Sr. (hereafter referred to as “the deposed Dictator”). He may be served with judicial processes at Office of the Chief of Staff, Camp General Emilio Aguinaldo, Quezon City.
5.
Respondent ADMINISTRATOR OF THE PHILIPPINES VETERANS AFFAIRS OFFICE ERNESTO CAROLINA is the head of PVAO, the government agency tasked with the supervision and administration of the Libingan ng mga Bayani. He may be served with judicial processes at the Veterans Compound, Camp General Emilio Aguinaldo, Quezon City.
III.

ANTECEDENT FACTS

6.
On August 6, 2016, Ferdinand Marcos Jr., the son of Ferdinand Marcos Sr., disclosed that “all is set for the burial… on September 18” of the deposed Dictator at the Libingan ng mga Bayani (hereafter referred to as “LNMB Burial”). He also disclosed that he and his sister “have been coordinating with key officials of the Armed Forces of the Philippines (AFP) that administers the heroes’ cemetery. 

7.
On August 7, 2016, Respondent Secretary of National Defense confirmed the disclosure by Ferdinand Marcos Jr. when the former issued and publicly disclosed a memorandum (hereafter referred to as “DND Memorandum”) ordering the AFP to undertake the necessary preparations for the burial of the deposed Dictator. 

8.
On August 12, 2016, the AFP issued a press release
 stating that the Philippine Army has received the directive for the interment of the deposed Dictator at the Libingan ng mga Bayani. In such directive, the Army was directed to provide all necessary military honors accorded for a President. The directive required the Army to provide vigil, bugler/drummer, firing party, military host/pallbearers, escort and transportation, and arrival and departure honors – all of which will come at the cost of taxpayer’s money.
IV.

PROCEDURAL ISSUES

A. Jurisdiction
9.
Petitioners aver that this petition is cognizable by the Supreme Court under its original jurisdiction over petitions for certiorari and prohibition as conferred by Section 5(1) Article VIII of the Constitution in relation with the Court’s power of traditional and expanded power of judicial review as conferred by Section 1 Article VIII of the Constitution.
B. Propriety of Rule 65

10.
Petitioners submit that using the procedural device of Rule 65 to assail the DND Memorandum and LNMB Burial is proper. Rule 65 is appropriate to review actions by executive officials especially those that raise constitutional issues and are attended by grave abuse of discretion. This Honorable Court reiterated such rule recently in Araullo vs. Executive Secretary stating:

“Petitions for certiorari and prohibition are appropriate remedies to raise constitutional issues and to review and/or prohibit or nullify the acts of legislative and executive officials.” 

C. Requisites of Judicial Review

11.
Petitioners submit that the requisites for the exercise of the power of judicial review exist.

12.
The requisites for the exercise of the traditional power of judicial review are:


“1) there must be an actual case or controversy calling for the exercise of judicial power;


(2) the person challenging the act must have the standing to question the validity of the subject act or issuance; otherwise stated, he must have a personal and substantial interest in the case such that he has sustained, or will sustain, direct injury as a result of its enforcement;


(3) the question of constitutionality must be raised at the earliest opportunity; and


(4) the issue of constitutionality must be the very lis mota of the case.” 

i. Actual Case or Controversy

13.
Petitioners submit that an actual case or controversy exists. The DND Memorandum has set things into motion and the planned LNMB Burial will come to pass if not stopped. The Respondents AFP Chief of Staff and Administrator of the PVAO have to comply with the order of the Respondent Secretary. The order is good law until declared otherwise by this Honorable Court.
14.
The preparations of the Respondents to implement the DND Memorandum cost taxpayer’s money from now until the consummation of the planned LNMB Burial.

ii. Locus Standi
15.
Petitioners submit that they have the requisite standing as taxpayers and concerned citizens to assail the DND Memorandum and the LNMB Burial. In the case of David vs. Arroyo, this Honorable Court explained that:

“Taxpayers, voters, concerned citizens, and legislators may be accorded standing to sue, provided that the following requirements are met:

(1) the cases involve constitutional issues;
(2) for taxpayers, there must be a claim of illegal disbursement of public funds or that the tax measure is unconstitutional;

(3) for voters, there must be a showing of obvious interest in the validity of the election law in question

(4) for concerned citizens, there must be a showing that the issues raised are of transcendental importance which must be settled early; [xxx]” 

16.
Petitioners submit that there is an illegal disbursement of public funds. The taxpayer’s money to be spent for the LNMB Burial is an illegal disbursement of public funds given that such act is ultra vires and unconstitutional.

17.
Petitioners submit that the issues raised are of transcendental importance which must be settled early. The burial of deposed Dictator Ferdinand Marcos Sr. will wreck the efforts of Filipinos to build a democratic and free nation for this generation and for future generations.

18.
Already, historical revisionism is settling in given a good number of citizens believe the lie and falsehood that the Martial Law era was a golden age of Philippine history and that Marcos was a good, if not the best President. If the deposed Dictator who killed thousands of Filipinos and plundered billions of pesos were to be buried in the Libingan ng mga Bayani, it would allow revisionists to claim that Marcos was a hero and not a villain.

19.
Petitioners are part of the youth
, which have a vital role in nation-building as recognized by the State.
 Nation-building and the concomitant historical narratives of that nation is clearly an issue of transcendental importance.
iii. Earliest Opportunity

20.
Petitioners submit that the question of constitutionality has been raised at the earliest opportunity. This Honorable Court explained that raising a constitutional issue at the earliest opportunity:

“[E]ntails the interposition of the issue in the pleadings before a competent court, such that, if the issue is not raised in the pleadings before that competent court, it cannot be considered at the trial and, if not considered in the trial, it cannot be considered on appeal.” 

21.
Petitioners submit that it has raised the issue of constitutionality in the instant Petition before a competent court. It is indisputable that this Honorable Court has jurisdiction over petitions for certiorari and prohibition and that it has the competence to decide constitutional issues.
iv. Lis Mota

22.
Petitioners submit that the issues of constitutionality are the very lis mota of the instant petition. This Honorable Court explained that lis mota means:

“that the Court will not pass upon a question of unconstitutionality, although properly presented, if the case can be disposed of on some other ground, such as the application of the statute or the general law.  The petitioner must be able to show that the case cannot be legally resolved unless the constitutional question raised is determined.” 

D. Hierarchy of Courts
23.
Petitioners submit that a direct recourse to this Honorable Court is proper and justified by the transcendental importance of the issues raised and the lack of necessity for trial to obtain facts required to decide the case.
24.
Furthermore, in the case of The Diocese of Bacolod vs. COMELEC, this Honorable Court listed the exceptions to the doctrine of hierarchy of courts:

“[T]he Supreme Court’s role to interpret the Constitution and act in order to protect constitutional rights when these become exigent should not be emasculated by the doctrine in respect of the hierarchy of courts. That has never been the purpose of such doctrine.
Thus, the doctrine of hierarchy of courts is not an iron-clad rule. This court has "full discretionary power to take cognizance and assume jurisdiction [over] special civil actions for certiorari... filed directly with it for exceptionally compelling reasons or if warranted by the nature of the issues clearly and specifically raised in the petition." As correctly pointed out by petitioners, we have provided exceptions to this doctrine:
First, a direct resort to this court is allowed when there are genuine issues of constitutionality that must be addressed at the most immediate time. A direct resort to this court includes availing of the remedies of certiorari and prohibition to assail the constitutionality of actions of both legislative and executive branches of the government.
A second exception is when the issues involved are of transcendental importance. In these cases, the imminence and clarity of the threat to fundamental constitutional rights outweigh the necessity for prudence. The doctrine relating to constitutional issues of transcendental importance prevents courts from the paralysis of procedural niceties when clearly faced with the need for substantial protection.
Third, cases of first impression warrant a direct resort to this court. In cases of first impression, no jurisprudence yet exists that will guide the lower courts on this matter.
Fourth, the constitutional issues raised are better decided by this court.

Fifth, the time element presented in this case cannot be ignored.

Sixth, the filed petition reviews the act of a constitutional organ.

Seventh, petitioners rightly claim that they had no other plain, speedy, and adequate remedy in the ordinary course of law that could free them from the injurious effects of respondents’ acts in violation of their right to freedom of expression.

Eighth, the petition includes questions that are "dictated by public welfare and the advancement of public policy, or demanded by the broader interest of justice, or the orders complained of were found to be patent nullities, or the appeal was considered as clearly an inappropriate remedy."

It is not, however, necessary that all of these exceptions must occur at the same time to justify a direct resort to this court. While generally, the hierarchy of courts is respected, the present case falls under the recognized exceptions and, as such, may be resolved by this court directly.” 

25.
Petitioners submit that there are genuine issues of constitutionality that must be addressed at the most immediate time. The planned date of the LNMB Burial is set at September 18, only a month away.

26.
Petitioners submit that issues involved are of transcendental importance as already discussed above.
27.
Petitioners submit that this case is one of first impression. The issues involved in this Petition have never been considered, much less resolved, by this Honorable Court. No case exists in the annals of jurisprudence that will guide the lower courts on this matter.
28.
Petitioners submit that the issues raised are better decided by this Honorable Court since no jurisprudence exists that would guide lower courts.
29.
Thus, given the existence of exceptions, Petitioners submit that a direct resort to this Honorable Court is proper and justified.
V.

LEGAL ARGUMENTS
A.
THE DND MEMORANDUM IS VOID FOR HAVING BEEN ISSUED ULTRA VIRES
B.

THE DND MEMORANDUM AND LNMB BURIAL OF DEPOSED DICTATOR FERDINAND MARCOS SR. VIOLATE THE EQUAL PROTECTION CLAUSE
C.

THE DND MEMORANDUM AND LNMB BURIAL OF DEPOSED DICTATOR FERDINAND MARCOS SR. VIOLATE THE FAITHFUL EXECUTION CLAUSE
VI.
DISCUSSION

A. The DND Memorandum is void for having been issued ultra vires
30.
Petitioners submit that Respondent Secretary Lorenzana has no power to issue the DND Memorandum and cause the interment of the deposed Dictator in LNMB.

31.
The DND Memorandum was issued in pursuant of Armed Forces Regulations G 161-373, also known as “The Allocation of Cemetery Plots at the LNMB”. The AFP Regulation is an administrative issuance that provides for the eligibility of persons who can be buried in the LNMB. The AFP Regulation merely implements Republic Act No. 289, also known as An Act Providing for the Construction of a National Pantheon for Presidents of the Philippines, National Heroes and Patriots of the Country.
32.
Under R.A. No. 289, the power and authority to cause the interment of a former President lies with the Board on National Pantheon, composed of the Secretary of Interior and Local Government, Secretary of Public Works and Highways, Secretary of Education, and two private citizens.
 Section 2(c) of R.A. No. 289 states that:


“Sec. 2. There is hereby created a Board on National Pantheon composed of the Secretary of the Interior, the Secretary of Public Works and Communications, and the Secretary of Education, and two private citizens to be appointed by the President of the Philippines with the consent of the Commission on Appointments which shall have the following duties and functions:


(c) To cause to be interred therein the mortal remains of all Presidents of the Philippines, the national heroes, and patriots;”  

33.
Respondent Secretary is not the Board on National Pantheon, much less a member of the Board. He could not exercise a power that was not bestowed on his office. Thus, Petitioners submit that the DND Memorandum issued and LNMB Burial ordered by the Respondent Secretary Lorenzana is ultra vires.
B. The DND Memorandum and LNMB Burial of Deposed Dictator Ferdinand Marcos Sr. violate the equal protection clause
34.
Petitioners submit that (1) deposed Dictator Ferdinand Marcos Sr. is disqualified from being buried in the LNMB, that (2) the LNMB Burial would place the deposed Dictator in the same class or category as other Presidents who are already buried in the LNMB, and that (3) placing together qualified and disqualified persons in the LNMB would violate the equal protection clause.

i. Deposed Dictator Ferdinand Marcos Sr. is disqualified
35.
Armed Forces Regulations G 161-373 states who are the persons qualified to be buried in the LNMB. However, it also stated who are the persons disqualified. It prohibits:


“Personnel who were dishonorably separated/ reverted/ discharged from the service and personnel who were convicted by final judgment of an offense involving moral turpitude from interment at the Heroes' Cemetery.”
36.
Petitioners submit that Ferdinand Marcos Sr. falls under the category of “personnel who were dishonorably separated or discharged from the service”. This is supported by historical facts and the rule of statutory interpretation of avoiding absurdity.

37.
First, it is indisputable that Ferdinand Marcos Sr. was deposed and removed as President of the Philippines by the People Power Revolution or EDSA 1. He was deposed and removed because of the atrocities he committed – from summary killings to torture to wanton plunder – during his tenure as a dictator. Petitioners submit that such facts are matters of judicial notice by this Honorable Court.
38.
While Ferdinand Marcos Sr. has not been convicted of such atrocities, it would only be because death convicted him before Filipinos could even try him for his crimes. Despite the absence of convictions, there are judgments from this Honorable Court itself declaring that Marcos Sr. had ill-gotten wealth when the Republic successfully won two cases of forfeiture.

 Furthermore, statutory declarations of Marcos’ atrocities exist under Executive Order No. 1
 and Republic Act No. 10368
.
39.
Second, the removal of Ferdinand Marcos Sr. constitutes or tantamount to being dishonorably separated or discharged. Petitioners submit that this Honorable Court should construe the words “dishonorably separated or discharged” as to include the removal through revolution or impeachment of a person as the President of the Republic of the Philippines.

40.
The reason why this Court should construe the words “dishonorably separated or discharged” broader than its literal meaning is because to limit its application to soldiers alone would be unfair and would lead to absurd results.

41.
It is unfair because soldiers have an additional cause for disqualification (aside from having been convicted by final judgment of an offense involving moral turpitude) while Presidents do not. Petitioners submit that the spirit and intent of the AFP regulations in providing for grounds for disqualification applies equally to Presidents – the intent being that persons qualified for LNMB might have committed acts that would disqualify them from being called and known as a hero.

42.
It would lead to absurd results because a soldier who was dishonorably discharged would be disqualified for burial in the LNMB for acts that are far less atrocious than the acts committed by the deposed Dictator Ferdinand Marcos Sr. It is worth repeating that Marcos Sr. was a murderer, plunderer, and dictator.
43.
This Honorable Court has from time to time construed statutes according to its spirit and reason instead of literally. In the case of Republic vs. Orbecido III, this Court said:


“Where the interpretation of a statute according to its exact and literal import would lead to mischievous results or contravene the clear purpose of the legislature, it should be construed according to its spirit and reason, disregarding as far as necessary the letter of the law. A statute may therefore be extended to cases not within the literal meaning of its terms, so long as they come within its spirit or intent.”  

44.
Thus, Petitioners submit that deposed Dictator Ferdinand Marcos Sr. is disqualified from being buried in the LNMB.
ii. The DND Memorandum would place Marcos Sr. in the same class as other Presidents already buried in LNMB
45.
Given that Marcos Sr. is disqualified from being buried in the LNMB, his burial there would place him in the same class as other Presidents already buried there – Presidents Elpidio Quirino, Carlos Garcia, and Diosdado Macapagal.

46.
Petitioners submit that Marcos Sr. is in a class of his own or sui generis while the other Presidents already buried in LNMB are of a separate and different class. Presidents Quirino, Garcia, and Macapagal never became dictators, were never removed by a People Power Revolution, and were never subject of laws declaring them to have committed atrocities. The deposed Dictator Ferdinand Marcos Sr. is disqualified from the LNMB while Presidents Quirino, Garcia, and Macapagal are not disqualified.

47.
Thus, to bury Marcos Sr. in the same place where Presidents Quirino, Garcia, and Macapagal are buried would be to place the former in the same class as the latter – a disqualified person buried together with qualified persons.

iii. Burying Marcos Sr. in the LNMB violates the equal protection clause
48.
Given that Marcos Sr. is in a different class from the other Presidents already buried in the LNMB, his burial in the same place would violate the guarantee of equal protection.
49.
In Ichong vs. Hernandez, this Court said that the equal protection clause requires “that all persons shall be treated alike, under like circumstances and conditions both as to privileges conferred and liabilities enforced.”
 Otherwise stated, Petitioners submit that equal protection means that persons similarly situated should be treated similarly while persons differently situated should be treated differently.
50.
Applying such principle in the extant case, the burial of deposed Dictator Ferdinand Marcos Sr. in the LNMB would be treating persons differently situated (Marcos versus the other Presidents already buried in LNMB) similarly! This clearly runs afoul of the guarantee of equal protection.

51.
While this Honorable Court has had no occasion to remark on the idea of over-inclusiveness as a situation where equal protection is violated, this Court has had the occasion to remark on the idea of under-inclusiveness. In the case of Biraogo vs. Philippine Truth Commission, this Court said that a classification “must not leave out or ‘underinclude’ those that should otherwise fall into a certain classification.”

52.
Petitioners submit that a classification must also not insert or “overinclude” those that should otherwise fall outside of such classification. The concept of over-inclusivity was explored more by the Dissenting Opinion of Justice Carpio-Morales in the same case of Biraogo vs. Philippine Truth Commission. In her Dissent, she said:

“It is equally significant to bear in mind that when a governmental act draws up a classification, it actually creates two classes: one consists of the people in the "statutory class" and the other consists precisely of those people necessary to achieve the objective of the governmental action (the "objective class").
It could happen that –
The "statutory class" may include "more" than is necessary in the classification to achieve the objective. If so, the law is "over-inclusive." The classification may also include "less" than is necessary to achieve the objective. If so, the statute is "under-inclusive."”  

53.
Petitioners submit that while under-inclusivity per se may not run afoul of the equal protection clause, over-inclusivity per se runs afoul of that guarantee. This is because in under-inclusivity, those that are left out of the classification but should be included can still be included in the future and there is no injustice committed to those who are already part of the classification (unless there was a deliberate intent). On the other hand, in over-inclusivity, those that are included in the classification but should actually be excluded will lead to unfairness and injustice to the persons who are legitimately and reasonably part of that class.
54.
Thus, Petitioners submit that the DND Memorandum and the LNMB Burial are unconstitutional for violating the equal protection clause on the ground of over-inclusivity.

C. The DND Memorandum and LNMB Burial of Deposed Dictator Ferdinand Marcos Sr. violate the faithful execution clause
55.
Petitioners submit that the DND Memorandum and LNMB Burial do not faithfully execute existing laws.
56.
Under Article VII Section 17 of the Constitution, The President of the Philippines has the duty to ensure that the laws be faithfully executed. The President, acting through Respondent Secretary Lorenzana who is his alter ego, would not be faithfully executing R.A. No. 10368 or the “Human Rights Victims Reparation and Recognition Act of 2013” by burying the deposed Dictator Ferdinand Marcos Sr. in the LNMB. 

57.
The Legislature, a co-equal branch and the one tasked to lay down governmental policies, has statutorily declared the tyranny and villainy of the deposed Dictator Ferdinand Marcos Sr. and recognized the heroism and sacrifices of all Filipinos who were victims during Martial Law. Paragraph 3, Section 2 of R.A. 10368 says:

“Consistent with the foregoing, it is hereby declared the policy of the State to recognize the heroism and sacrifices of all Filipinos who were victims of summary execution, torture, enforced or involuntary disappearance and other gross human rights violations committed during the regime of former President Ferdinand E. Marcos covering the period from September 21, 1972 to February 25, 1986 and restore the victims’ honor and dignity. The State hereby acknowledges its moral and legal obligation to recognize and/or provide reparation to said victims and/or their families for the deaths, injuries, sufferings, deprivations and damages they suffered under the Marcos regime.”
58.
The burial of a statutorily recognized dictator, tyrant, and oppressor in the LNMB would disgustingly trample on the law and policy set out by Congress. The burial in LNMB would put Marcos’ in a place reserved for heroes and yet R.A. No. 10368 says he is no hero! There can be no other conclusion from law and from history than to say that the deposed Dictator Ferdinand Marcos Sr. is a villain.
59.
The DND Memorandum and the LNMB Burial disregards the clear and unequivocal declaration made by Congress, a co-equal branch. The President and the Respondent Secretary Lorenza, acting as an alter ego of the President, have no powers to legislate. They cannot defeat the purpose and wisdom of existing laws by the simple expedient of invoking the eligibility requirements under the AFP Regulations on LNMB. It is a grave abuse of discretion for Respondent Secretary Lorenzana to ignore R.A. No. 10368.

60.
Petitioners emphatically submit that the burial of deposed Dictator Ferdinand Marcos Sr. at the Heroes’ Cemetery will create an irreconcilable repugnancy with the declaration of State policy under R.A. No. 10368. The recognition of the “heroism and sacrifices of all Filipinos” cannot co-exist with the recognition of Marcos as a hero.
61.
Thus, Petitioners submit that the DND Memorandum and the LNMB Burial are unconstitutional for violating the faithful execution clause.

RELIEF
WHEREFORE, in light of all the foregoing, Petitioners respectfully request that the Honorable Court:

1) DECLARE the DND Memorandum issued by the Secretary of National Defense dated August 7, 2016 and the interment of the deposed Dictator Former President Ferdinand Marcos Sr. at the Libingan ng mga Bayani as ULTRA VIRES for being without legal basis and/or UNCONSTITUTIONAL for violating the equal protection clause and the faithful execution clause;

2) DECLARE the Secretary of National Defense as having acted in GRAVE ABUSE OF DISCRETION for issuing the aforementioned DND Memorandum;

3) PROHIBIT the Secretary of National Defense, the Chief of Staff of the Armed Forces of the Philippines, and the Administrator of the Philippine Veterans Affairs Office from implementing and executing the aforementioned DND Memorandum and the interment of the deposed Dictator Former President Ferdinand Marcos Sr. at the Libingan ng mga Bayani;
Petitioners request for such other reliefs as may be just or equitable under the premises.
Quezon City for the City of Manila, 19 August 2016.
JESUS NICARDO M. FALCIS III

Counsel
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