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	SAMAHAN NG MGA PROGRESIBONG KABATAAAN (SPARK), JOANNE ROSE SACE LIM, JOHN ARVIN NAVARRO BUENAAGUA,  RONEL BACCUTAN, MARK LEO DELOS REYES, and CLARISSA JOYCE VILLEGAS, minor, for herself and as represented by her father JULIAN VILLEGAS JR.,
                                                 Petitioners,

   - versus -

QUEZON CITY, as represented by MAYOR HERBERT BAUTISTA, CITY OF MANILA, as represented by MAYOR JOSEPH ESTRADA, and NAVOTAS CITY, as represented by MAYOR JOHN REY TIANGCO,
                                             Respondents.

x----------------------------------------------------------------x
	G.R. No. ________________



PETITION FOR CERTIORARI AND PROHIBITION
(With an Urgent Application for a Temporary Restraining Order)

PETITIONERS, through counsel, unto this Honorable Supreme Court, most respectfully state that:

PREFATORY STATEMENT
“There is no trust more sacred than the one the world holds with children. There is no duty more important than ensuring that their rights are respected, that their welfare is protected, that their lives are free from fear and want and that they grow up in peace.” 

Kofi Annan, Former UN Secretary General

I.

NATURE OF PETITION
1. 
This is a Petition for CERTIORARI and PROHIBITION under Rule 65 of the 1997 Rules of Civil Procedure to:


1.1
DECLARE the “Curfew Ordinances” of the local governments of Quezon City, City of Manila, and Navotas City as ULTRA VIRES for being contrary to Republic Act No. 9344, as amended, OR UNCONSTITUTIONAL for suffering from void for vagueness, from overbreadth, and for violating substantive due process;

1.2
PROHIBIT the local governments of Quezon City, the City of Manila, and Navotas City from implementing and enforcing the “Curfew Ordinances”.

1.3
ISSUE a Temporary Restraining Order, ordering the Mayors of the local governments of Quezon City, City of Manila, and Navotas City to REFRAIN and DESIST from implementing and enforcing the “Curfew Ordinances” pending the determination of the merits of this case.
II.

THE PARTIES

2.
Petitioner SAMAHAN NG PROGRESIBONG KABATAAN (hereafter referred to as “SPARK”) is an association of youths (young adults) and minors that aims to forward a free and just society, in particular the protection of the rights and welfare of youths and minors. 

3.
Petitioner JOANNE ROSE SACE LIM and JOHN ARVIN NAVARRO BUENAAGUA are Filipino citizens, of legal age, residents of the City of Manila and Quezon City respectively, and leaders of SPARK. They may be served with judicial processes through counsel’s address, 47-E Scout Rallos St., Quezon City.
4.
Petitioners RONEL BACCUTAN and MARK LEO DELOS REYES are Filipino citizens, of legal age, residents of the City of Manila and Caloocan City respectively, and members of SPARK. They have been personally arrested or affected by the Curfew Ordinances. They may be served with judicial processes through counsel’s address, 47-E Scout Rallos St., Quezon City.
5.
Petitioner CLARISSA JOYCE VILLEGAS is a Filipino citizen, a minor, a resident of Quezon City, a 3rd year Business Economics student at Pamantasan ng Lungsod ng Maynila (PLM), and member of SPARK. She travels from PLM to Quezon City at night, exposing her to being arrested under the Curfew Ordinances in both Quezon City and the City of Manila. She is filing this case personally and as represented by her father, Petitioner JULIAN VILLEGAS JR. She may be served with judicial processes through counsel’s address, 47-E Scout Rallos St., Quezon City.
6.
Respondent QUEZON CITY, headed and represented by MAYOR HERBERT BAUTISTA, is a local government under the Republic of the Philippines. It may be served with judicial processes at Office of the City Mayor, 3rd Floor, High-rise Building, Quezon City Hall, Diliman, Quezon City.
7.
Respondent CITY OF MANILA, headed and represented by MAYOR JOSEPH ESTRADA, is a local government under the Republic of the Philippines. It may be served with judicial processes at Office of the City Mayor, Manila City Hall, Padre Burgos, Ermita, Manila.

8.
Respondent NAVOTAS CITY, headed and represented by 
MAYOR JOHN REY TIANGCO, is a local government under the Republic of the Philippines. It may be served with judicial processes at the Office of the City Mayor, Navotas City Hall, M. Naval St., Navotas City.

III.

ANTECEDENT FACTS

9.
The Council of the then Municipality, now City, of Navotas passed Ordinance No. 99-02, as amended by Ordinance No. 2002-13, entitled “NAGTATAKDA NG “CURFEW” NG MGA KABATAAN NA WALA PANG LABING WALONG (18) TAONG GULANG SA BAYAN NG NAVOTAS, KALAKHANG MAYNILA” (hereafter referred to as (“Navotas Curfew Ordinance”) on August 26, 1999. 

10.
The Council of the City of Manila passed Ordinance No. 8046 entitled “AN ORDINANCE DECLARING THE HOURS FROM 10:00 P.M. TO 4:00 A.M. OF THE FOLLOWING DAY AS “BARANGAY CURFEW HOURS” FOR CHILDREN AND YOURS BELOW EIGHTEEN (18) YEARS OF AGE; PRESCRIBING PENALTIES THEREFOR; AND FOR OTHER PURPOSES” (hereafter referred to as (“Manila Curfew Ordinance”) on September 5, 2002. The Mayor of the City of Manila signed the ordinance on October 14, 2002. 

11.
The Quezon City Council passed Ordinance No. SP-2301 Series of 2014 entitled “AN ORDINANCE SETTING FOR A DISCIPLINARY HOURS (sic) FROM 10:00 P.M. TO 3:00 A.M., PROVIDING PENALTIES THEREOF, AND FOR OTHER PURPOSES” (hereafter referred to as “QC Curfew Ordinance”) on June 30, 2014. The Mayor of Quezon City signed the ordinance on July 31, 2014. 

12.
Former Davao Mayor Rodrigo Duterte was a candidate for President in the 2016 National Elections. One of his campaign promises was the implementation of a nationwide curfew for minors, similar to the curfew being implemented strictly in Davao City when he was Mayor.

13.
On May 9, 2016, a plurality of Filipino voters elected Duterte as President of the Philippines. After his victory and before his inauguration, multiple local governments




, through local police, in Metro Manila started implementing publicly and strictly their years-old ordinances imposing curfews (hereafter referred to collectively as “Curfew Ordinances”) on minors. The police operations implementing the Curfew Ordinances were referred to publicly as part of “Oplan Rody”.
14.
On October 16, 2015, Petitioner Ronel Baccutan, who was of legal age already at the time, was training in a dance practice with his friends in Barangay North Bay Boulevard South in Navotas City when a white van stopped nearby and ten (10) barangay tanods alighted from the van. The tanods told him and his friends that they were violating the curfew and they were made to perform two hundred (200) squats. Ronel and his friends refused but they were told that they would be planted with drugs and knives and framed up for a crime so they will be imprisoned if they did not do as told. Ronel and his friends tried to do two hundred squats but they could only finish up to around fifty (50). Ronel and his friends were then made to undergo a medical exam and brought to the Barangay Hall. The aunt of one of Ronel’s friend came and they were released. The next day, Ronel’s legs were so sore and painful to stand up on that he couldn’t help his grandmother sell fish. 

15.
On June 15, 2015, at around 10:10pm, Petitioner Mark Leo delos Reyes, who was of legal age already at the time, was on his way home from school after finishing his academic and extracurricular activities. He passed by Intramuros to get to his house at 17th St. Port Area of the City of Manila. When he was near Manila High School underneath one of the brick arches of Intramuros, a barangay tanod stopped him and asked him for his identification. The tanod invoked Manila’s curfew ordinance and told him he was violating the curfew. Mark showed his registration card and told the tanod that he was a 3rd year student already and not covered by the curfew because he was already 18 years old. The tanod didn’t believe him and was forcing him to go to the barangay hall. Mark didn’t agree and resisted going with the tanod. After a few more minutes of arguing, Mark was exasperated that he showed the tanod his legs, which was “mabalbon” or full of hair. The tanod reluctantly let him go. 

16.
Petitioner Clarissa Joyce Villegas, a minor
, lives in Barangay Commonwealth, Quezon City but is studying and pursuing a degree in Business Economics in Pamantasan ng Lungsod ng Maynila. 
 Her classes end at 9pm on Mondays and at 830pm on Tuesdays. Being a member of PLM Economics Society and SPARK, she usually engages in additional activities which extend beyond 9pm. Given the massive number of people going home at the same time, she would wait for 30minutes to around an hour or more before being able to ride public transportation. With minimal traffic, she travels and commutes going back home from PLM for an hour and a half if she takes an FX van or for two hours if she takes the bus. She would get off the van or bus by the footbridge near Hon. B. Soliven Street and cross the street using the footbridge. She would walk for around two more blocks before reaching her house. Her family would usually be asleep when she arrives so she would be forced to go outside and buy some food at a nearby 24-hours bakery or convenience store. Since Quezon City and the City of Manila started enforcing curfews, she would worry all the time that she could be stopped and questioned and taken into custody for violating the curfew. She tries adjusting her schedule and limiting her school activities to be able to go home before the curfew hour starts.
IV.

PROCEDURAL ISSUES

A. Jurisdiction
17.
Petitioners aver that this petition is cognizable by the Supreme Court under its original jurisdiction as conferred by Section 5(1) Article VIII of the Constitution in relation with the Court’s power of traditional and expanded power of judicial review as conferred by Section 1 Article VIII of the Constitution.
B. Propriety of Rule 65

18.
Petitioners submit that using the procedural device of Rule 65 to assail the Curfew Ordinances is proper. Rule 65 is appropriate to review actions by executive officials especially those that raise constitutional issues and are attended by grave abuse of discretion. This Honorable Court reiterated such rule recently in Araullo vs. Executive Secretary stating:

“Petitions for certiorari and prohibition are appropriate remedies to raise constitutional issues and to review and/or prohibit or nullify the acts of legislative and executive officials.” 

C. Requisites of Judicial Review

19.
Petitioners submit that the requisites for the exercise of the power of judicial review exist.

20.
The requisites for the exercise of the traditional power of judicial review are:


“1) there must be an actual case or controversy calling for the exercise of judicial power;


(2) the person challenging the act must have the standing to question the validity of the subject act or issuance; otherwise stated, he must have a personal and substantial interest in the case such that he has sustained, or will sustain, direct injury as a result of its enforcement;


(3) the question of constitutionality must be raised at the earliest opportunity; and


(4) the issue of constitutionality must be the very lis mota of the case.” 

i. Actual Case or Controversy

21.
Petitioners submit that an actual case or controversy exists. The local governments of Quezon City, the City of Manila, and Navotas City have implemented and are continuing to implement the Curfew Ordinances.

22.
Some of the Petitioners have actually been taken into custody
 or stopped and questioned
 for violating the curfew and will continue to be questioned or taken into custody for violating the curfew when they exercise their constitutional rights to liberty and to travel and perform legitimate activities during the curfew.
23.
The implementation of a curfew also takes away the right of parents to impose their own curfews later than the local government’s or to not impose a curfew at all on their children.
ii. Locus Standi
24.
Petitioners submit that they have the requisite standing to assail the Curfew Ordinances in their personal and representative capacity. The discussion for the locus standi of Petitioners will be broken down into three sections: Direct injury, Concerned citizens, and Overbreadth standing.
1. Direct Injury
25.
Petitioners submit that (1) the minor – Clarissa – and parent and (2) the young adults – Ronel and Mark – in the instant Petition have suffered direct injury and thus have standing to sue.

26.
Petitioners submit that the right to liberty in relation to the right to due process and the right to travel of the minor and the young adults have been and are being violated. Petitioners submit that the natural and primary right of parents in the rearing of the youth – in terms of whether or not to impose a curfew on their children – of parents have been and are being violated.

27.
Petitioners also submit that minors may sue in the instant Petition as represented by their parents AND in their own personal capacity, separate and distinct from their parents’ representation.

28.
Petitioners submit that minors possess constitutional rights, the enforcement of which is independent from the approval of their parents to sue the State for the protection of their rights.
29.
Petitioners are not unaware that there is no local case or precedent where minors have sued without parental assistance. Rule 3 Section 5 of the Rules of Court indeed states that minors may sue with the assistance of their parents or guardian. Notwithstanding such rule, Petitioners submit that minors have the right to sue in constitutional cases independent of parental assistance. To begin with, such rule states that minors may and not shall. Thus, such rule should be read to be merely permissive.
30.
Assuming such rule is mandatory, Petitioners submit that an exception should be made when it comes to constitutional cases and where parents do not approve of their children suing the State to vindicate their constitutional rights.
31.
This Honorable Court has had no occasion to explicitly state that minors possess constitutional rights, much less that minors can sue independent of parental approval. At most, this Court impliedly recognized the right of minors independently of their parents to sue to vindicate their constitutional rights in the case of Oposa vs. Factoran
. Thus, Petitioners would like to invoke some foreign jurisprudence and articles to persuade this Court.

32.
In the case of Planned Parenthood vs. Danforth, the Supreme Court of the United States had the occasion to state that:


“[C]onstitutional rights do not mature and come into being magically only when one attains the state-defined age of majority. Minors, as well as adults, are protected by the Constitution and possess constitutional rights." 

33.
The necessity to accord minors the right to sue independent of their parents was argued in the University of Chicago Law Review, where it was said that:


“[A]ccess to the courts is essential to the meaningful recognition of minors' constitutional rights. If parental approval is required for a child to seek judicial enforcement of her rights, minors' rights are mere embellishments of the state's and parents' rights to control minors.” 

34.
At any event, basis exists in the Philippine legal landscape to support and recognize the right of minors to sue independent of their parents. The Philippines is a State Party to the Convention on the Rights of a Child (“CRC), Article 37(d) of which states that State Parties shall ensure that:


“Every child deprived of his or her liberty shall have the right to prompt access to legal and other appropriate assistance, as well as the right to challenge the legality of the deprivation of his or her liberty before a court or other competent, independent and impartial authority, and to a prompt decision on any such action.” 

35.
The Philippines signed and ratified the CRC in 1990.

 With the Philippines being a State Party to the CRC, the provisions of the CRC have become part of the law of the land or converted into municipal law through the doctrine of transformation under Article VII Section 21 of the Constitution.

36.
Thus, in view of all the arguments presented above, Petitioners submit that minors have the right to sue independent of their parents to vindicate their constitutional rights. At any event, some of the minors in the instant Petition are joined and represented by their parents.
2. Concerned citizens
37.
Petitioners submit that they have the requisite standing as concerned citizens as explained by this Honorable Court in the case of David vs. Arroyo. In that case, this Court said that:


“Taxpayers, voters, concerned citizens, and legislators may be accorded standing to sue, provided that the following requirements are met:


(1)                   the cases involve constitutional issues;


[xxx]

(4)                   for concerned citizens, there must be a showing that the issues raised are of transcendental importance which must be settled early;” 

38.
Petitioners submit that the violation of the constitutional rights of children are of transcendental importance given the approach of Philippine society on the welfare of children, as evidenced by a plethora of statutory laws


 enacted to pursue and protect the “best interests of the child”.

3. Overbreadth standing
39.
Petitioners submit that SPARK, as an association of youths and minors that aims to forward and protect the rights of minors, can raise the rights of third parties – all of the minors residing in and travelling to and from Quezon City, the City of Manila, and Navotas City, – under the doctrine of overbreadth.
40.
In White Light Corporation vs. City of Manila, this Honorable Court recognized the right of litigants to bring actions on behalf of third parties if an ordinance suffers from overbreadth, saying that:

“In overbreadth analysis, challengers to government action are in effect permitted to raise the rights of third parties. Generally applied to statutes infringing on the freedom of speech, the overbreadth doctrine applies when a statute needlessly restrains even constitutionally guaranteed rights. In this case, the petitioners claim that the Ordinance makes a sweeping intrusion into the right to liberty of their clients.” 

41.
Petitioners submit that, as will be discussed further in the legal arguments below, the Curfew Ordinances make a sweeping intrusion into the right to liberty and the right to travel of the members of SPARK. Thus, SPARK and its leaders who are not minors should be permitted to raise the rights of third parties – its members who are minors.
iii. Earliest Opportunity

42.
Petitioner submits that the question of constitutionality has been raised at the earliest opportunity. This Honorable Court explained that raising a constitutional issue at the earliest opportunity:

“[E]ntails the interposition of the issue in the pleadings before a competent court, such that, if the issue is not raised in the pleadings before that competent court, it cannot be considered at the trial and, if not considered in the trial, it cannot be considered on appeal.” 

43.
Petitioner submits that it has raised the issue of constitutionality in the instant Petition before a competent court. It is indisputable that this Honorable Court has jurisdiction over constitutional issues and the power of judicial review.
iv. Lis Mota

44.
Petitioner submits that the issue of constitutionality is the very lis mota of the instant petition. This Honorable Court explained that lis mota means:

“that the Court will not pass upon a question of unconstitutionality, although properly presented, if the case can be disposed of on some other ground, such as the application of the statute or the general law.  The petitioner must be able to show that the case cannot be legally resolved unless the constitutional question raised is determined.” 

45.
Petitioner submits that the instant Petition cannot be disposed of on any other ground. While the Manila Curfew Ordinance may be disposed of on the grounds of ultra vires as will be argued later, the other Curfew Ordinances may not be disposed of on such ground.
D. Propriety of a Direct Recourse to the Supreme Court
46.
Petitioner submits that a direct recourse to this Honorable Court is proper and justified. Direct recourse to this Honorable Court is justified by the transcendental importance of the issues raised and the absence of necessity for trial to obtain facts required to decide the case.
47.
Furthermore, in the case of The Diocese of Bacolod vs. COMELEC, this Honorable Court listed the exceptions to the doctrine of hierarchy of courts:

“[T]he Supreme Court’s role to interpret the Constitution and act in order to protect constitutional rights when these become exigent should not be emasculated by the doctrine in respect of the hierarchy of courts. That has never been the purpose of such doctrine.
Thus, the doctrine of hierarchy of courts is not an iron-clad rule. This court has "full discretionary power to take cognizance and assume jurisdiction [over] special civil actions for certiorari... filed directly with it for exceptionally compelling reasons or if warranted by the nature of the issues clearly and specifically raised in the petition." As correctly pointed out by petitioners, we have provided exceptions to this doctrine:
First, a direct resort to this court is allowed when there are genuine issues of constitutionality that must be addressed at the most immediate time. A direct resort to this court includes availing of the remedies of certiorari and prohibition to assail the constitutionality of actions of both legislative and executive branches of the government.
A second exception is when the issues involved are of transcendental importance. In these cases, the imminence and clarity of the threat to fundamental constitutional rights outweigh the necessity for prudence. The doctrine relating to constitutional issues of transcendental importance prevents courts from the paralysis of procedural niceties when clearly faced with the need for substantial protection.
Third, cases of first impression warrant a direct resort to this court. In cases of first impression, no jurisprudence yet exists that will guide the lower courts on this matter.
Fourth, the constitutional issues raised are better decided by this court.

Fifth, the time element presented in this case cannot be ignored.

Sixth, the filed petition reviews the act of a constitutional organ.

Seventh, petitioners rightly claim that they had no other plain, speedy, and adequate remedy in the ordinary course of law that could free them from the injurious effects of respondents’ acts in violation of their right to freedom of expression.

Eighth, the petition includes questions that are "dictated by public welfare and the advancement of public policy, or demanded by the broader interest of justice, or the orders complained of were found to be patent nullities, or the appeal was considered as clearly an inappropriate remedy."

It is not, however, necessary that all of these exceptions must occur at the same time to justify a direct resort to this court. While generally, the hierarchy of courts is respected, the present case falls under the recognized exceptions and, as such, may be resolved by this court directly.” 

48.
Petitioner submits that the first, second, third, and fourth exception exists in the instant case.
49.
Petitioner submits that there are genuine issues of constitutionality that must be addressed at the most immediate time. Minors will age and become of legal age as time passes by. The protection of their constitutional rights during their time of minority must be addressed at the most immediate time, otherwise their rights would have been violated without redress.
50.
Petitioner submits that issues involved are of transcendental importance. As discussed above, the approach of Philippine society on the welfare of children, as evidenced by a plethora of statutory laws enacted to pursue and protect the “best interests of the child”, supports the notion that the rights of children are of transcendental importance.
51.
Petitioner submits that this case is one of first impression. The issues involved in this petition have never been considered, much less resolved, by this Honorable Court. No case exists in the annals of jurisprudence that will guide the lower courts on this matter.
52.
Petitioner submits that the issues raised are better decided by this Honorable Court since no jurisprudence exists that would guide lower courts.
53.
Thus, Petitioners submit that a direct resort to this Honorable Court is proper and justified.
V.

LEGAL ARGUMENTS
A.
THE MANILA CURFEW ORDINANCE IS ULTRA VIRES FOR BEING CONTRARY TO REPUBLIC ACT NO. 9344 OR THE JUVENILE JUSTICE AND WELFARE ACT
B.

THE CURFEW ORDINANCES ARE UNCONSTITUTIONAL UNDER THE DOCTRINE OF VOID FOR VAGUENESS BECAUSE IT RESULTS IN ARBITRARY AND DISCRIMINATORY ENFORCEMENT
C.

THE CURFEW ORDINANCES ARE UNCONSTITUTIONAL BECAUSE IT SUFFERS FROM OVERBREADTH BY PROSCRIBING OR IMPAIRING LEGITIMATE ACTIVITIES OF MINORS DURING CURFEW HOURS
D.

THE CURFEW ORDINANCES ARE UNCONSTITUTIONAL BECAUSE IT DEPRIVES MINORS OF THE RIGHT TO LIBERTY AND THE RIGHT TO TRAVEL WITHOUT SUBSTANTIVE DUE PROCESS
E.
THE CURFEW ORDINANCES ARE UNCONSTITUTIONAL BECAUSE IT DEPRIVES PARENTS OF THE NATURAL AND PRIMARY RIGHT OF PARENTS IN THE REARING OF THE YOUTH WITHOUT SUBSTANTIVE DUE PROCESS
VI.
DISCUSSION

A. The Manila Curfew Ordinance is ultra vires for being contrary to Republic Act No. 9344 or the Juvenile Justice and Welfare Act
54.
Petitioners submit that the Manila Curfew Ordinance is ultra vires. For an ordinance to be valid the ordinance must not only conform to procedures prescribed by law for its enactment but it must also conform to certain substantive requirements. In the case of City of Manila vs. Laguio, this Honorable Court said:


“The tests of a valid ordinance are well established. A long line of decisions has held that for an ordinance to be valid, it must not only be within the corporate powers of the local government unit to enact and must be passed according to the procedure prescribed by law, it  must also conform to the following substantive requirements: (1) must not contravene the Constitution or any statute; (2) must not be unfair or oppressive; (3) must not be partial or discriminatory; (4) must not prohibit but may regulate trade; (5) must be general and consistent with public policy; and (6) must not be unreasonable.” 

55.
The Manila Curfew Ordinance fails to conform to the first substantive requirement – it contravenes a statute. The Manila Curfew Ordinance imposes a curfew on minors and punishes the minor for violating the curfew while the Juvenile Justice and Welfare Act, as amended, on the other hand prohibits the imposition of curfews except if it is for the protection of the child and the child or minor is not punished. 
56.
Under the Juvenile Justice and Welfare Act, curfew violations are considered as status offenses. Section 4(r) of the law states:

“Definition of Terms. - The following terms as used in this Act shall be defined as follows:
(r) "Status Offenses" refers to offenses which discriminate only against a child, while an adult does not suffer any penalty for committing similar acts. These shall include curfew violations; truancy, parental disobedience and the like.” 

57.
Petitioners submit that as a general rule, the imposition of curfews is prohibited by the Juvenile Justice and Welfare Act. This is supported by reading Section 57 of the law, which states:

“Status Offenses. – Any conduct not considered an offense or not penalized if committed by an adult shall not be considered an offense and shall not be punished if committed by a child.” 

58.
As an exception to the prohibition on status offenses or the imposition of curfews on minors, the Juvenile Justice and Welfare Act allows curfews if and only if they are for the protection of children and no penalty shall be imposed on children for violating curfews. Republic Act No. 10630 amended Republic Act No. 9344 and inserted Section 57-A, which states:


“Violations of Local Ordinances. – Ordinances enacted by local governments concerning juvenile status offenses such as, but not limited to, curfew violations, truancy, parental disobedience, anti-smoking and anti-drinking laws, as well as light offenses and misdemeanors against public order or safety such as, but not limited to, disorderly conduct, public scandal, harassment, drunkenness, public intoxication, criminal nuisance, vandalism, gambling, mendicancy, littering, public urination, and trespassing, shall be for the protection of children. No penalty shall be imposed on children for said violations, and they shall instead be brought to their residence or to any barangay official at the barangay hall to be released to the custody of their parents. Appropriate intervention programs shall be provided for in such ordinances. The child shall also be recorded as a ‘child at risk’ and not as a ‘child in conflict with the law’. The ordinance shall also provide for intervention programs, such as counseling, attendance in group activities for children, and for the parents, attendance in parenting education seminars.” 

59.
The Manila Curfew Ordinance clearly contravenes Section 57-A of the Juvenile Justice Act. Section 4 of the ordinance states:

“Sanctions and Penalties for Violation. Any child or youth violating this ordinance shall be sanctioned/punished as follows:
(a) If the offender is Fifteen (15) years of age and below, the sanction shall consist of a REPRIMAND for the youth offender and ADMONITION to the offender’s parent, guardian, or person exercising parental authority.

(b) If offender if Fifteen (15) years and under Eighteen (18) years of age, the sanction/penalty shall be:

1. for the FIRST OFFENSE, Reprimand and Admonition;

2. for the SECOND OFFENSE, Reprimand and Admonition, and a warning about the legal impositions in case of a third and subsequent violation; and

3. for the THIRD OFFENSE AND SUBSEQUENT OFFENSES, Imprisonment of one (1) day to ten (10) days, or a Fine of TWO THOUSAND PESOS (Php 2,000.00), or both at the discretion of  the Court: PROVIDED, That the complaint shall be filed by the Punong Barangay with the office of the City Prosecutor.”

60.
Section 4(b) par. 3 clearly imposes the penalty of imprisonment on the minor and not the parent or any other person. Such imposition is indisputably in contravention of the Juvenile Justice and Welfare Act’s express command that no penalty shall be imposed for curfew violations. Petitioners submit that even the penalties of reprimand and admonition are in contravention of the Juvenile Justice and Welfare Act.

61.
Thus, the Manila Curfew Ordinance should be struck down for being ultra vires.
B. The Curfew Ordinances are unconstitutional under the doctrine of void for vagueness because it results in arbitrary and discriminatory enforcement
62.
Petitioners submit that the Curfew Ordinances are unconstitutional under the doctrine of void for vagueness. An ordinance must satisfy the requirements of due process in that it accords persons fair notice of the conduct to avoid AND prevents arbitrary and discriminatory enforcement. This Honorable Court explained in the case of Imbong vs. Ochoa that:

“A statute or act suffers from the defect of vagueness when it lacks comprehensible standards that men of common intelligence must necessarily guess its meaning and differ as to its application. It is repugnant to the Constitution in two respects: (1) it violates due process for failure to accord persons, especially the parties targeted by it, fair notice of the conduct to avoid; and (2) it leaves law enforcers unbridled discretion in carrying out its provisions and becomes an arbitrary flexing of the Government muscle.”  

63.
Since case law explaining the doctrine of void-for-vagueness is largely borrowed from the United States, Petitioners would like to persuade this Court to adopt a recent iteration of the doctrine in the United States. In the case of Skilling vs. United States, the doctrine of void-for-vagueness was explained:


“To satisfy due process, “a penal statute [must] define the criminal offense [1] with sufficient definiteness that ordinary people can understand what conduct is prohibited and [2] in a manner that does not encourage arbitrary and discriminatory enforcement.”  

64.
Petitioners cite foreign jurisprudence to underscore the 2nd aspect of the void-for-vagueness doctrine and anchor their attack on the Curfew Ordinances using the 2nd aspect. Petitioners submit that the Curfew Ordinances encourages arbitrary and discriminatory enforcement.

65.
At this point, Petitioners would like to remind this Court that Petitioners Ronel and Mark have been questioned or tagged as violators

 of the Curfew Ordinances despite being of legal age already. This clearly shows that law enforcers, as men of common intelligence, differ as to the application of the Curfew Ordinances.

66.
Some young adults look like they are below eighteen (18) years old or what could be called as baby-faced. Some of them will be tagged as violators while some of them will not be. The apprehension or non-apprehension of baby-faced looking adults will depend on the differing application of law enforcers. Furthermore, some minors can look like they are already of legal age and will not be apprehended while young adults will be apprehended.

67.
The arbitrary application and enforcement of the Curfew Ordinances are inevitable given that law enforcers only conduct a visual inspection of alleged minors violating the curfew. The determination of the age of the alleged curfew violator will be subjective depending on the law enforcer’s assessment of a person’s face and body physique.
68.
Petitioners are not unaware that the QC Curfew Ordinance requires enforcers of the ordinance to determine the age of the child.
 However, such provision is still inadequate and vague given that it will inevitably also fall back on a visual inspection by law enforcers. Nowhere in the QC Curfew Ordinance or the other ordinances are law enforcers required to ask from the child for proof of age or identification that would show the child’s age. While some young adults can and will be ready to show their identification cards to prove their age, some law enforcers can and will disregard it. Such situation has already happened with Petitioner Mark, who after showing his registration form had to show his hairy legs to prove he was already of legal age.
69.
Without a section or provision detailing how law enforcers can properly determine the age of the alleged curfew violator, the Curfew Ordinances will always result in an arbitrary and discriminatory enforcement given the subjective assessment of different law enforcers as to who looks below eighteen (18) years old.
70.
Thus, the Curfew Ordinances are void for vagueness.
C. The Curfew Ordinances are unconstitutional because it suffers from overbreadth by proscribing or impairing legitimate activities of minors during curfew hours
71.
The Petitioners submit that the Curfew Ordinances are unconstitutional under the doctrine of overbreadth. The State, in pursuit of regulating illegitimate activities or behavior, cannot pass a law or an ordinance that is so sweeping that it proscribes or impairs legitimate activities as well. This Honorable Court instructed in the case of Disini vs. Secretary of Justice:

“Under the overbreadth doctrine, a proper governmental purpose, constitutionally subject to state regulation, may not be achieved by means that unnecessarily sweep its subject broadly, thereby invading the area of protected freedoms.” 

72.
Assuming the State wishes to prevent crime in the nighttime and particularly juvenile crime through the Curfew Ordinances, the means of imposing curfews invade the area of protected freedoms – the right to liberty and the right to travel. The Curfew Ordinances prohibit minors from being out in public streets, a place where any member of the public has a right to be. Adults and minors alike can be walking, running, or traveling from one place to another through public streets.

73.
There are many legitimate reasons for people, including minors and young adults, to be out in the streets at night. Many colleges and universities, such as the Pamantasan ng Lungsod ng Manila, offer classes to students that end at night. Petitioners Mark and Clarissa have classes and extracurricular activities that extend into the night. They have to travel and commute at night, which sometimes extends under curfew hours of the Curfew Ordinances.

74.
In this day and age, the existence of 24-7 fast food chains, convenience stores, and services also gives people legitimate reasons to be out late at night or even in the wee hours of the morning when they either have to buy food, buy grocery, or withdraw cash at a nearby ATM machine. Petitioner Clarissa, specifically, has to almost always buy food from fast food chains or convenience stores because she comes home late at night, due to her class schedule, when her parents are already sleeping. Petitioners also need to go to 24-7 computer shops sometimes to research for school or print a paper that’s about to be due for school. They could also go to computer shops to browse the internet for non-academic but legitimate reasons.
75.
Petitioners and other minors or young adults could also just be out in the streets in front of their homes for no other reason but to simply breathe fresh air. It is not unusual for people, especially minors, living in informal areas or cramped housing to go out at night and have a breath of fresh air.

76.
Petitioners are not unaware that the Curfew Ordinances contain sections or provisions spelling out activities that are to be exempted from the operation of a curfew. Petitioners submit however that the exemptions listed do not cover the range and breadth of legitimate activities or reasons why minors would be out at night.

77.
The Curfew Ordinances usually exempt only working students or students with evening classes. None of the ordinances would exempt the situation of Petitioners who engage in non-academic extracurricular activities at night with their friends or organizations like SPARK.
78.
None of the ordinances would exempt Petitioner Clarissa when she would go out after 10pm to buy food from 24-7 fast food chains or convenience stores. While the Manila City Ordinance exempts minors who are on lawful errands, 
 such provision actually covers only situations involving some form of emergency. In the case of Petitioner Clarissa, going out at night to 24-7 convenience stores are ordinary and non-emergency activities. Petitioners could also go out at night to 24-7 computer shops for their own legitimate reasons and such would not be exempted under the Curfew Ordinances.
79.
Thus, the Curfew Ordinances are unconstitutional for suffering from overbreadth.

D. The Curfew Ordinances are unconstitutional because it deprives minors of the right to liberty and the right to travel without substantive due process
80.
Petitioners submit that the Curfew Ordinances are unconstitutional because it deprives minors of the right to liberty and the right to travel without substantive due process.

81.
Petitioners submit that the instant Petition involves a regulation of fundamental rights – the right to liberty and the right to travel – and thus the proper level of judicial scrutiny is strict scrutiny. This Honorable Court explained:

“In terms of judicial review of statutes or ordinances, strict scrutiny refers to the standard for determining the quality and the amount of governmental interest brought to justify the regulation of fundamental freedoms. Strict scrutiny is used today to test the validity of laws dealing with the regulation of speech, gender, or race as well as other fundamental rights as expansion from its earlier applications to equal protection. As pointed out by petitioners, the United States Supreme Court has expanded the scope of strict scrutiny to protect fundamental rights such as suffrage, judicial access, and interstate travel.” 

82. 
Preliminarily, Petitioners point out that the presumption of constitutionality is reversed in cases where the strict scrutiny is applied. This Honorable Court has stated that:


“The application of the strict scrutiny analysis to petitioners’ claims for provisional relief warrants the inevitable conclusion that the trial court cannot deny provisional relief to the party alleging a prima facie case alleging government infringement on the right to free expression without hearing from the infringer the cause why its actions should be sustained provisionally. Such acts of infringement are presumptively unconstitutional, thus the trial court cannot deny provisional relief outright since to do so would lead to the sustention of a presumptively unconstitutional act. It would be necessary for the infringer to appear in court and somehow rebut against the presumption of unconstitutionality for the trial court to deny the injunctive relief sought for in cases where there is a prima facie case establishing the infringement of the right to free expression.” 

83. 
Thus, in the instant case, it is the Local Governments that have the burden of proving the constitutionality of the Curfew Ordinances.

84.
Petitioners submit that the Curfew Ordinances fail to pass the strict scrutiny test. The strict scrutiny test is composed of two levels. This Honorable Court instructed in the case of Fernando vs. St. Scholastica’s College that when:

“[a]pplying strict scrutiny, the focus is on the presence of compelling, rather than substantial, governmental interest and on the absence of less restrictive means for achieving that interest.” 

85. 
This Honorable Court further explained that in the exercise of police power or the regulation of people’s rights, it must be evident that no other alternative for the accomplishment of the purpose can work. 

“To successfully invoke the exercise of police power as the rationale for the enactment of the Ordinance, and to free it from the imputation of constitutional infirmity, not only must it appear that the interests of the public generally, as distinguished from those of a particular class, require an interference with private rights, but the means adopted must be reasonably necessary for the accomplishment of the purpose and not unduly oppressive upon individuals. It must be evident that no other alternative for the accomplishment of the purpose less intrusive of private rights can work.” 

86. 
Petitioners submit that even assuming the existence of a compelling state interest, such as the prevention of juvenile crime and the protection of minors from crime, there are other less restrictive means for achieving the government’s interest. The prevention of crime at night can be achieved my means such as massive street lighting programs, installation of CCTVs in public streets, and regular visible patrols by law enforcers. The prevention of juvenile crime can be achieved by improving social welfare programs addressing poverty, targeting criminal syndicates that use minors to commit crimes, and proper implementation of the Juvenile Justice and Welfare Act.
87. 
Furthermore, for a law to be valid under strict scrutiny, aside from proving a compelling state interest and the absence of less restrictive means, a reasonable relation must exist between the purpose and the means. This Honorable Court has said:


“A reasonable relation must exist between the purposes of the police measure and the means employed for its accomplishment, for even under the guise of protecting the public interest, personal rights and those pertaining to private property will not be permitted to be arbitrarily invaded.” 

88. 
Petitioners submit that there exists no reasonable relation between the purpose of the Curfew Ordinance and the means employed – an absolute prohibition of minors to be out in the streets during curfew hours. Apropos at this point, Petitioners would again quote the case of City of Manila vs. Laguio, where this Court concluded:


“It is undoubtedly one of the fundamental duties of the City of Manila to make all reasonable regulations looking to the promotion of the moral and social values of the community. However, the worthy aim of fostering public morals and the eradication of the community's social ills can be achieved through means less restrictive of private rights; it can be attained by reasonable restrictions rather than by an absolute prohibition. The closing down and transfer of businesses or their conversion into businesses "allowed" under the Ordinance have no reasonable relation to the accomplishment of its purposes. Otherwise stated, the prohibition of the enumerated establishments will not per se protect and promote the social and moral welfare of the community; it will not in itself eradicate the alluded social ills of prostitution, adultery, fornication nor will it arrest the spread of sexual disease in Manila.” 

89. 
Borrowing the words of this Honorable Court, Petitioners submit that the prohibition of minors on street during curfew hours will not per se protect and promote the social and moral welfare of children or of the community.

90.
Thus, given that the Curfew Ordinances are not narrowly tailored and the means employed bear no reasonable relation to its purpose, the ordinances are unconstitutional for depriving the right to liberty and the right to travel without substantive due process.
E. The Curfew Ordinances are unconstitutional because it deprives parents of the natural and primary right of parents in the rearing of the youth without substantive due process
91.
Petitioners submit that the Curfew Ordinances are unconstitutional because it deprives parents of the natural and primary right in the rearing of the youth without substantive due process.

92.
Petitioners submit that the instant Petition involves a regulation of fundamental rights – the natural and primary right of parents in the rearing of the youth – and thus the proper level of judicial scrutiny is strict scrutiny. The natural and primary right of parents is a fundamental right because of an explicit constitutional principle and command to the government. The Constitution states that:

“The State recognizes the sanctity of family life and shall protect and strengthen the family as a basic autonomous social institution. It shall equally protect the life of the mother and the life of the unborn from conception. The natural and primary right and duty of parents in the rearing of the youth for civic efficiency and the development of moral character shall receive the support of the Government.” 

93.
Petitioners submit that, similar to the discussion in the 4th argument, the presumption of constitutionality is reversed in cases involving fundamental rights and where the strict scrutiny is applied.
94.
Petitioners submit that the Curfew Ordinances fail to pass the strict scrutiny test. There is no compelling state interest and there are other less restrictive means to achieve the purpose.
i. Absence of compelling state interest
95.
Petitioners submit that the prevention of juvenile crime cannot be a relevant compelling state interest in analyzing the regulation of a parent’s natural and primary right in the rearing of the youth. This is because ordinary experience will tell us that no reasonable parent will allow their children to be out at night to commit criminal acts. Thus, if the parents and the State disagree as to the time children should be at home or their curfew hours, it would not be because parents would send their children out at night to commit crimes.
96.
Petitioners will concede that, probably, the government’s interest in imposing curfews as against the right of parents to determine the curfew would be for the protection of the child. The State believes that it would be risky for minors to be out at night and would be exposed to becoming victims to criminal elements. However, Petitioners submit that such state interest is not a compelling state interest.

97.
Petitioners point out that the right of parents in the instant Petition is primary and superior to the right or power of the State when it comes to the rearing of the youth. This Honorable Court has said that:


“More alarmingly, it disregards and disobeys the constitutional mandate that "the natural and primary right and duty of parents in the rearing of the youth for civic efficiency and the development of moral character shall receive the support of the Government." In this regard, Commissioner Bernas wrote:
‘The 1987 provision has added the adjective "primary" to modify the right of parents. It imports the assertion that the right of parents is superior to that of the State’.” 

98.
The imposition of curfews and the wisdom behind requiring such curfews is primarily vested by the Constitution with parents. The rearing of the youth naturally and evidently includes whether minors will be required to go home at a certain time or will be allowed to stay out late.

99.
Given that the right to impose curfews is primarily with parents and not the State, state interest in imposing curfews cannot logically become compelling. The Constitution subordinates the state’s interest to the natural and primary right of parents.

100.
Petitioners will agree that there could be situations or cases where the government will have a compelling state interest to regulate a parent’s primary right in rearing their children, such as in the case of child abuse. In such case, the wrong committed by the parent to the child is so evident and intrinsic to the act of “rearing” – if it could even be called as such – by the parent. In the case of curfews however, there is no intrinsic harm or wrong committed by the parent as against the child.

101.
Petitioners submit that the reason why the primary right to impose curfews was vested by the Constitution on parents is because parents know best. Parents are the one who know their children and who live with them every day. The wisdom of imposing early curfews, late curfews, or no curfews at all is better assessed by parents than by the state. Parents may trust their adolescent minor, who is above 15 years old but below 18, to be out at night and to be responsible.
102.
Petitioner Julian Villegas, father of Petitioner Clarissa, for example trusts his daughter to be able to travel at night and come back home safely. Petitioner Clarissa is also trusted by her father to look out for herself and buy food or things she needs at night when the rest of the family are sleeping.

103.
Thus, Petitioners submit that there is no compelling state interest to impose curfews contrary to the own curfew or non-curfew that could be imposed by parents in their exercise of their natural and primary right in the rearing of the youth.

ii. Less restrictive means exist

104.
Assuming a compelling state interest exists, Petitioners submit that less restrictive means exist to achieve such interest. As has been discussed in the 4th argument, the protection of children and prevention of crime at night can be achieved by means such as massive street lighting programs, installation of CCTVs in public streets, and regular visible patrols by law enforcers.

105.
Furthermore, the Curfew Ordinances impose either fines or imprisonment after the first or second violation. Such penalties are not the least restrictive. The government can impose more reasonable penalties such as mandatory parental counseling and education seminars informing the parents the reasons behind curfews. Imprisonment is too harsh and restrictive as to ever be a penalty for a parent who allowed their children to be out during curfew hours.

106.
Thus, Petitioners submit that less restrictive means exist than the means of imposing curfews to protect children from crime at night. Less restrictive means also exist than the penalty of imprisonment.

107.
Overall, given the absence of a compelling state interest and the presence of less restrictive means, the deprivation of the natural and primary right of parents in the rearing of the youth is without substantive due process and thus the Curfew Ordinances are unconstitutional.

Petitioners are entitled to the issuance of a Temporary Restraining Order to restrain the local governments of Quezon City, City Of Manila, and Navotas City From Enforcing the Curfew Ordinances
108.
This Honorable Court has laid down in a long line of jurisprudence the requisites that must be met before the issuance of a temporary restraining order or a writ of preliminary injunction. In the case of The Incorporators of Mindanao Institute, Inc. vs. United Church of Christ in the Philippines, the requisites were:


“(1) The applicant must have a clear and unmistakable right to be protected, that is, a right in esse;

(2) There is a material and substantial invasion of such right;

(3) There is an urgent need for the writ to prevent irreparable injury to the applicant; and

(4) No other ordinary, speedy, and adequate remedy exists to prevent the infliction of irreparable injury.” 

108.1.
Clear and unmistakable right: Petitioners submit that their rights to liberty, to travel, to the natural and primary right in the rearing of the youth, and to due process are clear and unmistakable rights that must be protected. There can be no dispute that Petitioners possess such rights as granted by the Constitution in Article III.
108.2.
Material and substantial invasion of such right: Petitioners submit that their rights are materially and substantially invaded by the Curfew Ordinances. The cases of Petitioners Ronel and Mark clearly show that there has been such invasion. The case of Petitioner Clarissa shows that she has no peace of mind given the constant threat of being tagged as a violator of the curfew. She has also adjusted her schedule and activities in view of the curfew.
108.3.
Irreparable injury: Petitioners submit that they have suffered irreparable injury. There is no pecuniary standard to compensate for the injury to the right of Petitioners to liberty, to travel, to the natural and primary right in the rearing of the youth, and to due process.
In the case of Philippine Airlines vs. National Labor Relations Commission, this Honorable Court said that:

“It is considered irreparable injury when it cannot be adequately compensated in damages due to the nature of the injury itself or the nature of the right or property injured or when there exists no certain pecuniary standard for the measurement of damages.” 

108.4.
Ordinary, speedy, and adequate remedy: Petitioners submit that there is no ordinary, speedy, and adequate remedy that they could avail. The Curfew Ordinances are across different local governments and the exercise of rights by Petitioners is inter-city. It would be wieldy and inadequate to challenge each ordinance individually.
109.
Thus, all requisites being present, Petitioner is entitled to the issuance of a Temporary Restraining Order.
RELIEF
WHEREFORE, in light of all the foregoing, Petitioners respectfully request that the Honorable Court:

1) DECLARE the “Curfew Ordinances” of the local governments of Quezon City, City of Manila, and Navotas City as ULTRA VIRES for being contrary to Republic Act No. 9344 as amended OR UNCONSTITUTIONAL for suffering from void for vagueness, from overbreadth, and for violating due process;
2) PROHIBIT the local governments of Quezon City, the City of Manila, and Navotas City from implementing and enforcing the “Curfew Ordinances”;

3) ISSUE a Temporary Restraining Order, ordering the Mayors of the local governments of Quezon City, City of Manila, and Navotas City to REFRAIN and DESIST from implementing and enforcing the “Curfew Ordinances” pending the determination of the merits of this case.

Petitioners request for such other reliefs as may be just or equitable under the premises.
Quezon City for the City of Manila, ___  July 2016.
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